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Httttrii States (Court at Appeals 

Foe the District of Columbia Circuit 


No. 10,603 


Genevieve B. Faeish, Appellant, 


vs. 

George H. Faeish, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANT’S BRIEF 
Jurisdictional Statement 

The jurisdiction of this Court is invoked under Title 17, 
Section 101, of the District of Columbia Code (1940 Edi¬ 
tion) to review the action of the District Court in granting 
a divorce a vinculo matrimonii on the grounds of five 
years voluntary separation. 

Statement of Case 

Appellant and appellee are husband and wife, having 
been lawfully married on May 2, 1927. The parties lived 
together in the District of Columbia until some time in 
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1938, at which time they separated and remained apart 
until February, 1940, when the parties affected a recon¬ 
ciliation and resumed cohabitation. Shortly thereafter 
appellee, in appellant’s absence, packed his belongings and 
moved out. 

Appellant, who prior to and during the marriage was 
employed by the Federal Government, remained in Wash¬ 
ington, D. C. until November, 1942, when she was trans¬ 
ferred, along with the government agency with which she 
was employed, to North Carolina. 

I 

Prior to her departure to North Carolina appellant 
called appellee by telephone and told him she was being 
transferred and attempted to induce him to return to her 
but her effort was unsuccessful. 

Appellant remained in North Carolina where she was 
employed until September, 1945, when she was advised 
that the Agency for which she worked was being trans¬ 
ferred to St. Louis, Missouri. Appellant returned to 
Washington, D. C. and again called appellee and told him 
of the impending transfer and again attempted to induce 
him to return to her. Again her effort was unsuccessful. 

Appellant then moved to St. Louis, Missouri, where she 
is now employed, and has lived there since, except for a 
visit to Washington, D. C. in April, 1946, and for the time 
spent here during the trial of this case. 

During the 1946 visit appellant met appellee on the 
street and again requested appellee to return to her and 
again her effort was unsuccessful. 

Appellee filed suit on May 1,1948, for an absolute divorce 
on the ground of five years voluntary separation without 
cohabitation. Appellant answered on May 22, 1948, deny¬ 
ing that the separation had been voluntary and asserted 
that on numerous occasions she had requested appellee to 
return to her. The matter came on for trial on February 
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3, 1950, at which time the trial court entered an Order 
granting the divorce. From this Order appellant appeals. 

Issue Involved 

The Court erred: 

1. In granting appellee a divorce on the ground of five 
years voluntary separation. 

Summary of Argument 

Appellant’s contention is that the separation which 
existed between the parties commenced in 1938 and that 
since that time one reconciliation has taken place through 
her effort to reestablish the home; that this reconciliation 
was terminated by appellee, against appellant’s will; that 
since being deserted she has made a sincere and honest 
effort, in keeping with her ability so to do, to induce her 
husband to return to her and that, therefore, as a matter 
of law, the separation could not have been voluntary as 
required by the statute under which this proceeding is 
brought. 

Argument 

The basic question presented to the Court in this appeal 
concerns the meaning of the word “voluntary” as used in 
Title 16, Section 403 of the District of Columbia Code 
(1940 Edition), the pertinent part of which reads as fol¬ 
lows: 

“A divorce from the bond of marriage • • # may be 

granted for * • • voluntary separation from bed and 

board for five consecutive years without cohabitation 

• • 

Since the amendment of the Code by the Act of August 
7, 1935 (49 Stat. 539, Ch. 453,Page 1) which added the 
foregoing ground upon which a final divorce could be 
granted, this Court has on at least seven occasions consid- 
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ered and construed the term “voluntary’’ as it applied 
to the facts in each of those cases. 

Through these decisions well established rules have been 
evolved which control cases coming under the “voluntary 
separation’’ provision of the District of Columbia Code. 
In substance these rules are as follows: 

1. That the question of the voluntariness of the sepa¬ 
ration turns on the continuing character of the 
separation, not its origin; but its origin is evidence 
of its continuing character. Bowers v. Bowers, 
79 U. S. App. D. C., 146; 143 F. 2d, 158. 

2. That although the separation is involuntary in the 
beginning it becomes voluntary in the statutory 
sense by the silent acquiescence of the defendant. 
Parks v. Parks, 73 App. D. C., 93; 116 F. 2d, 556; 
Boyce v. Boyce, 80 U. S. App. D. C., 355; 153 F. 
2d, 229; Butler v. Butler, 81 IJ. S. App. D. C., 26; 
154 F. 2d 203. 

3. That if either party does not voluntarily and con¬ 
tinuously acquiesce in the separation during five 
years the statute does not authorize divorce even 
though the separation was originally voluntary on 
both sides. Bowers v. Bowers, 79 U. S. App. D. C. 
146; 143 F. 2d 158; Martin v. Martin, 82 TJ. S. App. 
D. C. 40; 160 F. 2d 20. 

Examining the instant case in the light of these estab¬ 
lished rules we find that the parties here separated in 
1938. At that time the parties entered into a separation 
agreement and although there is an indication in the testi¬ 
mony that the separation was brought about through the 
fault of the appellee husband (13 A) it is here assumed, 
for the sake of argument, that the separation at the outset 
was voluntary. 

The parties lived separate and apart from 1938 until 
February, 1940 (7 A and 13 A). At that time the ap¬ 
pellee husband returned to appellant’s home and the 
parties resumed cohabitation. The fact as established by 
appellant’s testimony (10 A) that appellee husband said 
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he wanted to come home and that she went to his apart¬ 
ment and moved him from where he was living to her 
home and the further fact that she resumed marital rela¬ 
tions with him clearly indicates by conduct a strong desire 
on her part to resume the relationship of husband and 
wife. Such a desire is completely incompatible with the 
idea of a voluntary separation and here it is exemplary, 
in the converse, of the courts statement in Parks v. Parks, 
supra, where it said, “ Desires which are not reflected in 
conduct have little or no social or legal significance.” 

Examining the conduct of the parties at the time of this 
1940 reconciliation we find from the undisputed testimony 
of both parties that the marital relationship was termi¬ 
nated after about five or six days when the appellee hus¬ 
band moved out during the appellant’s absence and with¬ 
out even indicating to her that he was leaving (7 A and 
10 A). Appellant’s statement at the trial (10 A) “I 
thought he was coming home in good faith to stay”, is 
indicative of a reaction on her part that she had been 
unfairly imposed upon and this state of mind should be 
remembered in considering her further attempts to bring 
about a reconciliation. 

The testimony with respect to what happened after the 
appellee left in 1940 is in conflict and plainly indicates 
that the witnesses were confused. It is regrettable that 
an effort was not made at the trial to pierce this confusion 
and determine the true facts. 

Reviewing the testimony in an effort to determine the 
actions of the parties it becomes clear that, as a minimum, 
the parties talked together in 1942 before appellant was 
transferred to North Carolina (7A and 11A), again in 
1945 (11 A) and again in 1946 (10 A). On each occasion 
appellant testified that the substance of their conversation 
was that she wanted appellee to return to her. Appellee, 
although present during the trial, did not take the stand 
in rebuttal of this specific testimony but relied on a gen- 
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eral denial given on direct examination that he had not 
seen the appellant nor had he had any conversation with 
her since the meeting in 1942 (8A). 

It should also he noted that appellant throughout her 
testimony strongly indicates that she had seen and talked 
to appellee on occasions other than those mentioned above 
and that on each of these occasions she had asked him to 
come home (10 A, 11 A, 15 A). The fact that appellant 
was upable to remember the exact time and place and the 
substance of every other conversation she had with ap¬ 
pellee over the period from 1940 to 1948 is understand¬ 
able when considered from the view point of one whose 
only motive was to induce her husband to return to her 
and in that way bring an end to a separation that was 
against her will. Indeed, if this witness had come to the 
witness stand with a catalogued diary showing the time, 
place and substance of each conversation it is submitted 
that her motive and good faith would be subject to serious 
question. 

Taken as a whole, it is submitted that the evidence 
clearly establishes an honest and substantial effort in 
good faith on the part of appellant to bring about a 
reconciliation. The 1940 reconciliation is undisputed. The 
fact that the appellee husband terminated that reconcilia¬ 
tion after a five or six day sojourn without even so much 
as a “thank you” is likewise undisputed. 

That in spite of being spumed and taken advantage of 
and in spite of the fact that she was forced to provide 
for herself by holding on to a job which required her to 
live in a city many miles from Washington, D. C., the 
record is clear that thereafter she made at least three 
bona fide attempts to induce her husband to return to her, 
and by inference many more attempts were made. 

Certainly such action on her part is inconsistent with 
the requirement of the statute that the separation be vol- 
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untary ( Bowers v. Bowers, supra, and Martin v. Martin, 
supra) and clearly brings this case squarely in line with 
the decisions of this Court in the cases of Butler v. Butler, 
supra, and Martin v. Martin, supra. 

To require a wife to do more than the appellant here has 
done to establish that her separation from her husband 
was involuntary would be to completely ignore the strength 
of a good woman’s pride in her self respect and would 
require her to throw herself on the door step of her wan¬ 
dering spouse with log book in hand ready to record the 
time, place and manner in which she is spurned. 

Conclusion 

It is respectfully submitted that the Judgment of the 
Lower Court was erroneous and should be reversed. 

Albert C. Borghi 
Attorney for Appellant 
Washington Loan & Trust 
Building 

Washington 4, D. C. 

Of Counsel: 

Mabel Benson Sakis 
Washington, D. C. 
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32 Filed May 1 1948 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
GEORGE H. FARISH 
3033 16th Street, Northwest 
Washington, D. C. 

Plaintiff 

vs. 

GENEVIEVE B. FARISH 
1244 Temple Place 
Saint Louis, Missouri 

Defendant 

Civil Action No. 1808-’48 

Complaint for Absolute Divorce 
Voluntary separation for five years 

The Plaintiff, George H. Farish, respectfully states 
to this Honorable Court as follows: 

1. That he is an adult citizen of the United States and 
a resident of the District of Columbia for more than two 
(2) years next preceding the filing of this Bill of Com¬ 
plaint. 

2. That the Defendant, Genevieve B. Farish, is an adult 
citizen of the United States and her last known address is 
1244 Temple Place, Saint Louis, Missouri. 

3. That the Plaintiff and Defendant were lawfully mar¬ 
ried on the 2nd day of May, 1927 in the city of Mt. Rainier, 
Prince George’s County, Maryland; that the parties hereto 
continuously resided in the District of Columbia until, to 
wit, November 15, 1942, when the parties hereto voluntar¬ 
ily agreed to separate and since that time the Plaintiff has 
neither lived nor cohabited with the Defendant and has 
for more than five (5) years lived separate and apart. 

4. That no children have been borne as a result of this 
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marriage, and there are no property rights to be adjudi¬ 
cated. 

5. That since the separation of the parties, the Plaintiff 
has continuously resided at 3033 16th Street, North- 

33 west, Washington, D. C.; that the Defendant, to the 
best of the Plaintiff’s knowledge and belief, has re¬ 
sided in High Point, North Carolina, and Saint Louis, 
Missouri, since the separation. 

WHEREFORE, the premises considered, the Plaintiff 
prays that he may be awarded an absolute divorce from 
the Defendant on the grounds of voluntary separation for 
more than five (5) years. 

And for such other and further relief as the Court may 
deem just and proper. 

/s/ George H. Farish 
George H. Farish 
DISTRICT OF COLUMBIA, ss: 

George H. Farish, being first duly sworn, according to 
law, deposes and says that he has read the foregoing Com¬ 
plaint by him subscribed and knows the contents thereof; 
that the matters and things therein alleged on his per¬ 
sonal knowledge are true and correct and those upon in¬ 
formation and belief, he believes to be correct. 

/s/ George H. Farish 
George H. Farish 

Subscribed and sworn to before me this 30th day of 
April, 1948. 

Chas. E. Eckloff 
Notary Public, D. C. 

• • • • 

34 Filed May 22 1948. Harry M. Hull, Clerk 

Answer to Complaint for Divorce 

The Answer of Genevieve B. Farish, defendant herein, 
to the plaintiff’s complaint for divorce respectfully shows: 

1. and 2. Defendant admits the allegations contained 
in paragraphs 1 and 2 of the complaint. 
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3. Defendant admits that the parties hereto were mar¬ 
ried on May 2, 1927, in Mt. Ranier, Prince George’s 
County, Maryland; defendant denies that the parties here¬ 
to agreed voluntarily to separate, but alleges that de¬ 
fendant was wilfully and without just cause, excuse or 
provocation deserted and abandoned by plaintiff during, 
to-wit, February, 1940; that the parties hereto have not 
lived together nor cohabited since February, 1940; that 
defendant since said desertion of her by plaintiff has re¬ 
quested plaintiff on numerous occasions to return to her 
which plaintiff has refused to do. 

4. and 5. Defendant admits the allegations contained 
in paragraphs 4 and 5 of the complaint. 

6. Defendant alleges that since the desertion aforesaid 
plaintiff has not contributed to her support and mainte¬ 
nance although well able so to do and although defendant 
is in need of support and maintenance. 

WHEREFORE, having fully answered, defendant prays: 

1. That the plaintiff’s complaint be dismissed with 
costs. 

2. That defendant be awarded all necessary expenses 
to enable her to properly defend this action, includ- 

35 ing travel expenses and fare from her present home 
in Saint Louis, Missouri, to Washington, D. C.; that 
she be awarded suit money, including Court costs and 
counsel fees as to the Court may seem just and proper. 

3. That she be awarded alimony pendente lite and per¬ 
manently for her support. 

4. And for such other and further relief as the Court 
may deem just and proper. 

/s/ Genevieve B. Farish 
Genevieve B. Farish 
DISTRICT OF COLUMBIA, ss: 

Genevieve B. Farish, being first duly sworn according 
to law on oath deposes and says that she has read the 
foregoing Answer to Complaint for Divorce and knows the 
contents thereof and that the facts and things therein 
alleged on her personal knowledge are true and correct 
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and those upon information and belief, she believes to be 
correct. 


/s/ Genevieve B. Farish 
Genevieve B. Farish 

Subscribed and sworn to before me this 22 day of 
May, 1948. 

By /s/ H. B. Dertzbaugh 

Deputy Clerk 


36 Filed Feb 3 1950. Harry M. Hull, Clerk 


Judgment for Absolute Divorce 

This cause having come on to be heard this third day of 
February, 1950, on the Complaint and Answer herein filed, 
and it being established by the evidence adduced in open 
Court that the parties hereto were lawfully married on 
the second day of May, 1927 in Prince George’s County, 
Maryland; that the Plaintiff herein has been a continuous 
resident of the District of Columbia for more than two 
years next before the filing of his Complaint herein; and 
that the parties voluntarily separated on, to wit, November 
15, 1942, and that said separation has continued without 
interruption, without co-habitation until the present time, 
it is by the Court this third day of February, 1950, 

ORDERED, ADJUDGED and DECREED that the 
Plaintiff, George H. Farish, be, and he hereby is awarded 
Judgment for absolute divorce from the Defendant, Gene¬ 
vieve B. Farish, on the grounds of five years voluntary 
separation, and the bonds of matrimony existing between 
them are hereby dissolved. 

IT FURTHER ORDERED, that Plaintiff pay to Law¬ 
rence J. Simmons and Mabel Benson Sakis, Attorneys 
for the Defendant, the sum of One Hundred Dollars for 
counsel fees. 

PROVIDED, HOWEVER, that this Judgment shall not 
be effective to dissolve the said marriage until the ex- 
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piration of the time allowed for taking an appeal, or 
until the final disposition of any appeal taken, and 

37 shall not become effective or final in any event until 
after the expiration of six months from the date hereof. 

Approved as to form: BY THE COURT: 

Charles F. McLaughlin 
Justice 

• * * • 

38 Filed Mar 2 1950. Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 1st day of March, 1950, that 
Genevieve B. Farish, defendant above, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on 
the 3rd day of February, 1950 in favor of George H. Farish 
against said Genevieve B. Farish. 

Mabel Benson Sakis 
and 

Caruthers, Buscher & Borghi 
By /s/ Albert C. Borghi 
Attorney for Genevieve B. Farish 

* • • * 

2 George H. Farish 

was called as a witness, and being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

• • * * 

Q Did there come a time in 1938 when you and Mrs. 
Farish separated? A Yes, we had an agreement. 

3 Q Was there a separation agreement? A That’s 
correct. 

Q Is that your signature? A That’s correct. 

Q Was that signed by her in your presence? A 
That’s correct. 


THE COURT: What is the date ? 

MR. ABRAMS: September 24,1938. 

Do you have any objection to that? 

MR. SIMMONS: No objection. 

(Subject document was handed to the Court.) 

BY MR. ABRAMS: 

Q Subsequent to that separation, did there come a 
time when you and Mrs. Farish got together again for 
a few days? A That’s right. 

Q And when was that? A That was in February, 
’39—no, February, ’40. 

Q And how long were you together? A About five 
days. 

Q And then what happened? A Well, we argued and 
I went—she wasn’t home, and packed my stuff and moved 
out. 

Q Referring your attention to 1942, at that time were 
you and Mrs. Farish living together? A No. 

4 Q And did she leave for North Carolina? A 

Yes, somewhere in November of ’42. 

Q And did you see her before she left? A Yes, 1 
saw her when she left and bid her goodbye. 

Q You hadn’t been living together, though, at that 
time? A No. 

Q Was there anything said by you or by her at that 
time about the possibility of reconciliation? A No, there 
wasn’t anything said. 

Q From November of 1942 until the suit was filed in 
this case in 1948, had you seen Mrs. Farish at all? A No, 
I hadn’t. 

Q Had you until the time this suit was filed—had you 
heard from her at all? A Yes, when she went to High 
Point, North Carolina, she sent me a penny post card. 

Q Was that shortly after she left in ’42? A Shortly 
after. 

Q Did you receive any other communication from her 
between the time she left and the time that you filed the 
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suit? A With the exception of this registerd letter, no. 

Q Until the time the suit was filed? A No. 

5 Q You haven’t seen her at all? A That’s cor¬ 
rect. 

Q And all you heard from her was a post card 
shortly after she went to North Carolina? A That’s 
correct. 

Q Since she left in ’42, when was the next time you 
saw her? A Yesterday. 

Q You hadn’t seen her at all in that interval? A 
That’s correct. 

Cross Examination 
BY MR. SIMMONS: 

Q You last lived with Mrs. Farish in 1942, did you 
say? A That’s correct,—no, 1940. 

Q How long were you living with her in 1940? A 
About five days. 

Q And what was the reason for the separation at that 
lime? A Well, we argued. 

Q What was the argument about? A That I don’t 
remember. 

Q Did she ask you to leave? A No. 

Q Did you leave of your own free will in 1940? 

6 A That’s correct. 

Q And when did you return to her? A I didn’t 

return. 

Q You did say that you saw her before she left in 
1942? A That’s correct. 

Q Why did she go to North Carolina in 1942? A 
She transferred to High Point, North Carolina. 

Q She was working? A That’s correct. 

Q As a matter of fact, she has worked all your married 
life? A That’s correct. 

Q Do you know where she is now working? A She 
was working in St. Louis, Missouri. I presume she is 
still there. 
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• • • • 

7 Q You never talked to her over the telephone? 
A I don’t believe I did. I might have. I called 

for her. I don’t think I did, though. 

Q This penny postcard that Mrs. Farish sent to you 
from North Carolina, what did she say in that card? A 
That I don’t remember. I tore it up and threw it in the 
waste basket. 

Q Isn’t it a fact that she asked you to return to co¬ 
habitation with her? A I don’t think so. 

Q You are not sure? A No. 

Q It is a possibility that she did? A I don’t think so. 
Q But you admit that you actually left Mrs. Farish? 
A That’s correct, I left. 

8 Q In 1942? A That’s correct. 

Q The defendant asks that I—requests that I ask 
you if you will return to her now? A No. 

• • • • 

9 Genevieve B. Farish 

was called as a witness, and being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

BY MR. SIMMONS: 

• • • • 

10 Q You have heard all of your husband’s testi¬ 
mony? A Yes. 

Q Where were you living in 1940? A In 1940 I was 
living at 2115 Third Street, Northeast. 

Q Was that your home? A At that time, yes. 

Q Did you own that home? A I did not. 

Q Were you renting it? A No. 

Q Whose home was it? A Mrs. Stanley—Mrs. 0. K. 
Stanley, or Mrs. Letty Stanley. 
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Q Did you and Mr. Farish live together in 1940? A 
Yes, we did. 

Q For how long? A For around four or five—five 
or six days, I don’t remember exactly. 

Q Did you separate at that time? A Well, Mr. Farish 
separated. He came and stayed for those number of days, 
a certain number of days, and when I got in from the office 
one night, he was gone. But when he moved in, he had 
me move him. He had me go to the apartment 

11 where he was living, at 3033 16th Street, with a 
Mrs. Bertha Richardson, and gave me the key to 

his apartment, and had me go up and get a taxi and go 
up and move him, and I didn’t care about going. 

He said, well, he was willing, wanted to come home; 
and I went up and moved him. I thought he was coming 
home in good faith to stay. 

Well, when I got in from my office one night, bag and 
baggage had disappeared. 

Q Did you see Mr. Farish thereafter? A Yes, I saw 
him on several different occasions after that. 

Q And did you have any conversations with Mr. Far¬ 
ish? A Yes. 

MR. ABRAMS: When was that ? 

BY MR. SIMMONS: 

Q When did you see Mr. Farish after he left in 1940? 
A Well, I met him down on 7th Street one time. 

Q What year? A I don’t remember exactly the year. 
I think it was—I was here in 1946, since the office I work 
in has been transferred to St. Louis, and I was here some 
time in ’46 on business. 

Q Did you have a conversation -with Mr. Farish in 
1946? A Yes. 

12 Q What was the substance of that conversation? 
A Well, each time I have ever met him since then 

I have asked him didn’t he want to come home? 

Q In 1946, when you met him, what was the conversa¬ 
tion? A The conversation was, I asked him, wasn’t he 
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tired of living the way he has been living, and didn’t he 
want to come home. 

Q Did you ask him to return to your home? A Yes, 
I did, I have asked him. 

Q Mr. Farish testified that he saw you in 1942, before 
you were transferred to North Carolina. Did you have 
any conversation with him at that time f A Yes, I did. 

Q What was the substance of that conversation? A 
Well, I called him up when I found out the office I worked 
in was moving to North Carolina during the war, and I 
said I am being transferred—“I am being transferred, 
would you like for me not to go?” and he didn’t pay any 
attention to me. He said no, that for me to go on. 

Q Did you have any conversations with him in 1943? 
A Well, not that I can recall. 

Q In 1944? A Not that I can recall. 

13 Q In 1945 ? A In 1945, yes. 

Q What was the substance of that conversa¬ 
tion? A Well, when we were moved from Washington 
during the war to North Carolina, we had been given to 
understand that we would be transferred back to Wash¬ 
ington after the war. 

Well, we had official notice that we were being sent 
to Missouri, and I had to come to Washington on business, 
because when we were transferred, I left all my belong¬ 
ings here, and I had to come up on business. 

Q What was your conversation? A Well, I stated 
that in place of being returned to Washington, I was 
being sent out to Missouri, St. Louis, and that I had to 
go, because I couldn’t have been placed anywhere at the 
time. It was my job, or else, and I said I was being 
transferred. 

And I—each time I have ever talked to my husband, 
I have always asked him didn’t he want to come home. 

Q Was it necessary, Mrs. Farish, for you to work? 
A It has been. 

Q You couldn’t get employment elsewhere in Washing- 
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ton? A Well, I couldn’t have in the government, and I 
have been in the government too long to try to go out in 
private industry. As I understand it, private industry 
does not want you after you have been in the government 
a certain length of time. 

14 Q Mr. Farish testified that he received a post¬ 
card from you after you had been transferred to 

North Carolina. Do you recall what you wrote to him 
in that card? A No, I do not. I had forgotten that 
at the time. I do remember that if I ever wrote him, I 
have always written and asked him to come home. 

MR. ABRAMS: We must object to that. She is specu¬ 
lating on what she may have written. 

THE COURT: The objection as to the writing will be 
sustained, unless the witness testifies definitely as to what 
the writing was. 

BY MR. SIMMONS: 

Q Have you had any telephone conversations with 
your husband? A Yes. 

MR. ABRAMS: Let’s have a time and place. 

BY MR. SIMMONS: 

Q In 1945, did you have a telephone conversation with 
your husband? A In September, ’45, when we were 
being transferred from North Carolina—from High Point, 
North Carolina, to St. Louis, Missouri, I called my hus¬ 
band up, and he was informed that I was being transferred 
to St. Louis. 

Q Did you request him at that time that he return? 
A I did. 

15 Q Do you now desire reconciliation with your 
husband? A I do, if he does, if he will come 

back. 

Q Would you like him to return to you? A If he will. 
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Cross Examination 

• • * * 

Q Mrs. Farish, in 1938 you had a property settlement 
and a separation with Mr. Farish, did you not? A Yes. 

Q And at that time, of course, it was—you were agree¬ 
able not to live together any longer, isn’t that correct? A 
Under the circumstances that existed at the time, that 
was perfectly agreeable, but the circumstances is what 
caused the separation. 

Q You and Mr. Farish last lived together as—last lived 
together some time in 1940, isn’t that correct? A Yes. 

Q And then in ’42, you went on your new work, or 
your position, to North Carolina, that’s correct, is it not? 
A Yes, transferred. 

• • # * 

16 Q On that occasion, in September ’45, when you 
came to Washington, you came on business, I believe 

you said, isn’t that correct? A Yes, I did. 

Q And as an incident you say you called him on the 
telephone? A Yes, I have always called him whenever 
I have come to Washington. 

Q I w T ant to be more specific. We want to get the 
various times that you say that you have seen him. The 
other notation that I have is—did you say that you saw 
him in ’45,1 don’t recall? A No, I didn’t see him then. 

Q The one occasion in ’45, you say that you called him 
on the telephone? A Yes. 

Q You knew where he lived, of course, didn’t 

17 you? A Yes, I knew where he lived, but I— 

Q As a matter of fact, you know he has been 
living at this 16th Street address for many, many years? 
A From 1939, some time in 1939, he has been living at 
303316th Street. 

Q The next occasion, as I had it, was 1946. Did you 
come to Washington on business again on that occasion? 
A Yes, I did. 
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Q Would you know about what month it might have 
been? A Oh, I think it was in April. 

Q Of 1946? A March or April, I don’t remember 
which exactly. 

Q That, I think is the occasion you said you actually 
saw him ? A I met him on 7th Street down here. 

Q Was that accidentally? A Yes. 

Q How long did your conversation with him last on 
that occasion? A Oh, just a few minutes. He wanted 
to avoid me and didn’t want to talk to me. 

Q And on these two occasions you say you asked him 
if he wanted to come back home again? A If he would. 

Q Wliat would you mean by “come back home’’? 

18 A Well, to wherever I was living, if he wanted 
to come back to me. 

Q In other words, in 1946, where were you, in Mis¬ 
souri or North Carolina? A In Missouri. 

Q What you had in mind was for him to come to Mis¬ 
souri to live with you? A Not if he wanted me to come 
here. If he would support me, and I would come here— 

Q Did you ask him, “If you will support me, I will 
come back here?” Is that what happened in these few 
minutes of conversation? A I told him that I was still 
out in Missouri, and would he like to come out there, 
or would he like for me to come to Washington. 

Q On direct examination, as I recall it, you say that 
during these few minutes you talked with him you asked 
him if he was tired of living and whether he wanted to 
return home, that’s what you said, wasn’t it? A Yes, 
which -was, “Come back to me,” wherever I happened to 
be living. 

• • * • 

Q I have two occasions, then, one time on the 

19 telephone, you say, in ’45; and one in ’46? A Yes. 

Q When you met him on the street? A Yes. 

Q Those are the only two occasions, aren’t they? A 
As well as I remember, those are the only two. 
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Q As you have already told us, you knew where he 
lived all this time ? A Yes. 

Q And the one time you accidentally met him on 7th 
Street; and the other time you say that you telephoned 
him where he works? A Yes. 

* • * • 

20 Q I have mentioned all the occasions, have I 
not, that you mentioned on direct examination, since 

the separation that you had seen Mr. Farish, since 1942? 
A To my knowledge. 

21 Q There were those two occasions? A To my 
knowledge. 

• • • • 

BY MR. SIMMONS: 

Q Mrs. Farish, why didn’t you call Mr. Farish at 
his 16th Street home instead of his office after the sepa¬ 
ration in 1940? A Well, I because the times that I vis¬ 
ited there subsequent to our separation, I was insulted 
each time I went there. 

Q By whom? A By my husband. 

Q By whom? A By my husband. 

Q In 1945, you testified you made a telephone call. 
Was anyone else present? I mean a telephone call to your 
husband. Was anyone else present at the time you made 
that call? A Yes, my family, where I stay when I come 
here. My sister, who is with me today, was there, and a 
niece and a niece-in-law. 

* • • • 

Katherine Bradford Griffin 

was called as a witness, and being first duly sworn, 

22 was examined and testified as follows: 

Direct Examination 


BY MR. SIMMONS: 
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• • • • 

Q And you are the sister of Mrs. Farish? A Yes, sir. 
Q Do you know Mr. Parish? A Yes, sir. 

Q Have you ever spoken to him over the telephone? A 
Yes, sir. 

Q How many times? A I haven’t spoken to him, but 
I have heard my sister. 

Q I didn’t ask you that. Have you ever spoken to 
Mr. Farish? A No, sir. 

Q Do you recall in September of 1945, when your sister 
advised you that she was going to call her husband? A 
Ido. 

MR. ABRAMS: If Your Honor please, that would be 
self-serving, a conversation between the defendant and 
her sister. 

THE COURT: Overruled. 

MR. ABRAMS: Take an exception, if Your Honor 

rtl on cc 

BY MR. SIMMONS: 

23 Q What was your answer to that question? A 

I do. 

Q Do you remember the conversation that Mrs. 
Farish had that evening? A Well, no, sir, I didn’t hear 
it distinctly, but I could hear George’s voice. 

Q Did you hear Mrs. Farish ? A Yes, sir. 

Q What did she say? A She asked him if he wouldn’t 
come home, if he wouldn’t like to come back, but I could 
not hear his answer, I could only hear his voice, which 
I recognized. 

• • * • 

30 THE COURT: The Court is of the opinion that 
there is sufficient evidence here to establish volun¬ 
tary separation, and that the actions testified to on the 
part of the defendant are not sufficient to change that 
situation. The judgment will be for the plaintiff. Counsel 
will prepare the order. 

• • • • 
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PLAINTIFF’S EXHIBIT 1 

Filed_..._ Harry M. Hull, Clerk 

Indenture made this 24th day of September, 1938, by 
and between George H. Farish (husband), of Washington, 
D. C., party of the first part, and Genevieve Bradford 
Parish (wife) of Washington, D. C., part of the second 
part. 

Whereas, unhappy differences have arisen between the 
said husband and wife, by reason whereof they have agreed 
to live separate and apart from each other for the future, 
and to enter into the arrangement hereinafter contained; 

Now this indenture witnesseth, that in pursuance of the 
said agreement, and for the considerations herein appear¬ 
ing, the said husband doth hereby, so far as the agree¬ 
ments and provisions hereinafter contained are or ought 
to be performed or observed by him, or his heirs, execu¬ 
tors, or administrators, covenant with the said wife, her 
executors and administrators; and the said wife does here¬ 
by, so far as the agreements and provisions hereinafter 
contained are or ought to be performed or observed by 
her, or her heirs, executors, or administrators, covenant 
with the said husband, his executors, and administrators, 
in manner following, that is to say: 

1. It shall be lawful for the said wife, at all times here¬ 
after, to live separate and apart from the said husband, 
and free from his marital control and authority, and to 
exercise, carry on, or conduct any trade, business, or em¬ 
ployment which she, notwithstanding coveture, shall think 
fit for her own sole and separate use and benefit, without 
any manner of control, restraint, or interference, direct 
or indirect, by her said husband, or through his means of 
procurement, and in all respects as if she were sole and 
unmarried, and to reside from time to time at such place 
as she may think proper, without any interference what¬ 
ever on the part of said husband. 
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2. Neither of them, the said husband and wife, shall 
molest the other of them, nor compel nor endeavor to com¬ 
pel, the other of them to cohabit or dwell with him or her 
by any legal proceedings for restitution of conjugal rights, 
or other wise howsoever. 

3. All the wearing apparel and personal ornaments of 
the said wife, and all moveable personal property belong¬ 
ing to the said wife, now in her possession, shall belong 
to the said wife as her separate estate, independently of 
the said husband. All the property of the said wife, both 
real and personal, now held by her, or which she may 
earn, or be or hereafter become possed of, shall be and 
remain her sole and separate property, free from all rights 
of said husband, with full power to her to sell and dis¬ 
pose of, or give or bequeath the same, or any part or 
parts thereof, either in her lifetime or by her last will in 
writing, or any codicil thereto, or otherwise as fully and 
effectually, in all respects as if she were sole and unmar¬ 
ried. The said husband will, from time to time, execute 
all such deeds and papers as may be necessary to enable 
her to sell, assign, or deal with her said property. 

4. Said parties mutually agree that each may freely 
sell or otherwise dispose of her or his own property, by 
gift, deed, or will, without in any wise incumbering the 
rights of the other. And each party is hereby barred from 
any and all rights or claims by way of dower, curtesy, 
inheritance, descent, distribution, or any rights that may 
arise out of said property. 

5. On the death of the said wife in the lifetime of the 
said husband, all her separate estate, whether real or 
personal, which she shall not have disposed of in her life¬ 
time or by will, shall, subject to her debts and engage¬ 
ments, go and belong to the persons or person who would 
have become entitled thereto if the said husband had died 
in the lifetime of the said wife. 

6. If the said wife shall die in the lifetime of the said 
husband, he shall permit her will to be proved, or adminis- 
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tration upon her personal estate and effects to be taken 
out by the person or persons who would have been en¬ 
titled to do so had the said husband died in her life¬ 
time. 

40 7. Now, therefore, in settlement, adjustment, and 

in compromise of all property questions and rights, 
the said husband does hereby assign, convey, transfer, and 
setover unto said wife all the household furniture in the 
residence at 1619 Monroe Street, N. W., Washington, D. C., 
and does at the proper cost and charges of the said hus¬ 
band, his heirs, and assigns, by a good and sufficient deed 
or conveyance of even date herewith and free of all in¬ 
cumbrances, except for a mortgage of $6,179.02 held by the 
American Building Association of Washington, D. C., 
grant, convey and assure to the said wife, her heirs and 
assigns, all that parcel of land described as Lot 15, in 
Square 4145, District of Columbia, together with all and 
singular the buildings and other improvements and ap¬ 
purtenances thereunto belonging; in consideration of which 
the said wife does hereby agree and covenant to pay to 
the said husband the sum of $500.00 in amounts and at 
times hereinafter set forth, to wit: 

$98.24 To finish payments on Dodge car, now in said 
husband’s possession, of which $19.64 was paid 
to the Commercial Credit Corp. on Sept. 22, 
1938, as the half-monthly payment due Sept. 15, 
1938, leaving a balance of $78.60 to be paid. 

350.00 To said husband as cash, of which $1.00 was 
advanced on September 15, 1938, $10.00 on Sep¬ 
tember 23, 1938, and $1.76 was paid on Sep¬ 
tember, 22, 1938 as a delinquent charge on au¬ 
tomobile financing, leaving a balance to be paid 
in cash this date of $337.24 

51.76 To said husband as cash at said wife’s conve¬ 
nience. 

8. Each of them, the said husband and wife, or their 
respective heirs, executors, or administrators, shall at any 
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time execute and do all such assurances and things as the 
other of them, his or her heirs, executors, or administra¬ 
tors, or assigns, shall reasonably require for the purpose 
of giving full effect to these presents, and the covenants, 
agreements, and provisions herein contained. 

Provided always, and it is hereby agreed, that if the 
said husband and wife shall be reconciled and return to 
cohabitation, or if their marriage shall be dissolved, then 
and in such case all the covenants and provisions herein 
contained (except the provisions of paragraph 7 which 
shall remain in full force and effect) shall become void, 
but without prejudice to any act previously made or done 
hereunder, or any proceedings on the part of any of the 
parties hereto in respect of any antecedent breach or any 
of the covenants or provisions herein contained. 

Each party to this agreement herewith solemnly and 
specifically avers that the foregoing agreement has been 
entered into without due influence or fraud or coercion or 
misrepresentation or from any cause except as herein spe¬ 
cified. 

In Witness Whereof, we have hereunto set ou hands 
and seald this 24th day of September, 1938. 

George H. Farish (husband) 
Party of the First part 
Genevieve Bradford Farish (wife) 
Party of the Second Part 

Witness 

Ruth Morrell 
747 Quebec Place 
Rosa M. Wade 
512 Le Baum St., S. E. 
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Genevieve B. Fabish, Appellant, 
vs. 

Geobge H. Fabish, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 

COUNTERSTATEMENT OF THE CASE 

The parties separated in 1938 under the terms of a writ¬ 
ten separation agreement and from that time until ap¬ 
pellee filed his suit for absolute divorce in 1948, the 
parties lived together for but five or six days in the 
year 1940. 

The District Court granted appellee an absolute divorce 
and said, “ There is sufficient evidence here to establish 
voluntary separation and that the actions testified to on 
the part of the defendant are not sufficient to change that 
situation” (16A). 
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SUMMARY OF ARGUMENT 

Appellant did not establish that she tried in good faith 
and made an honest and substantial effort to bring about 
a reconciliation. 

ARGUMENT 

The Trial Court’s Findings Are Sustained by the Evidence 

Appellant’s position is that she tried in good faith and 
made a honest and substantial effort to bring about 
a reconciliation. This was not substantiated by the evi¬ 
dence. From the separation of February, 1940 until No¬ 
vember, 1942, when appellant left to take a position in 
North Carolina, there is no evidence that she communi¬ 
cated with the appellee at all except only when she was 
about to leave and then her only remark was, “I am being 
transferred, would you like for me not to go?” (11A). 
By appellant’s own testimony there were only two other 
occasions when she spoke to appellee, once in 1945 when 
she says, she was in Washington, D. C. on business, and 
phoned him and asked him, if he didn’t want to come home 
(11A); and the other occasion sometime in 1946 when she 
accidently met him on Seventh Street, in Washington, 
D. C., on which occasion she says she asked him, “Wasn’t 
he tired of living the way he has been living, and didn’t 
he want to come home” (10A, 11A). There is no testi¬ 
mony that in all the years appellant was away from Wash¬ 
ington, D. C., she ever wrote appellee in reference to 
a possible reconciliation. 

At best, her efforts to smooth the troubled waters were 
slight (Boyce v. Boyce,. 8 0 U. S. App. D. C., 355). Surely 
appellant’s testimony, even if it were entirely believed 
by the Trial Court, doesn’t show an honest and substan¬ 
tial effort in good faith to bring about a reconciliation. 

The burden of proof of establishing that she in good 
fait^h made a substantial attempt to bring about a recon- 
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ciliation was on the appellant and from the evidence she 
did not fulfill this burden of proof (Bowers v. Bowers, 
79 U. S. App. D. C., 146). The Trial Court had the wit¬ 
nesses before it and was in a position to judge the good 
faith of the appellant and the weight to be given to her 
testimony. 

This is clearly a case where the marriage ceased to 
exist in fact and in accordance with the purpose of the 
divorce statute, should be terminated. (Parks v. Parks, 
73U.S. App. D. C., 93). 

CONCLUSION 

It is respectfully submitted that the Trial Court was 
not in error; and that the judgment should be affirmed. 

Moebis Abramowitz 

Commerce & Savings 
Building 

Seventh & E Streets, N. W. 

Washington, D. C. 

Attorney for Appellee. 




